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in favor of a surety who has bonded one officer of a corporation, so as to relieve him from 
the obligations of his bond, by imputing to the corporation knowledge acquired by another 
employee subsequent to the execution of the bond (and from negligence or wrongful mo- 
tives, not disclosed to the corporation), of a wrong committed by the official whose faithful 
performance of duty was guaranteed by the bond." 

Public Policy — Stipulation Allowing Payment Only if Money Not Borrowed 
From Another. — Plaintiff borrowed from defendant a sum of money for ten years, giving his 
note therefor, secured by a mortgage upon real estate. The note contained a clause giving 
plaintiff the privilege, at any time after one year, of making payments upon the principal, 
but there was also a stipulation that the privilege should not avail if "the money tendered is 
borrowed in whole or in part elsewhere." Some time after the first year, the plaintiff ten- 
dered the whole amount due upon the note and mortgage, which tender the defendant de- 
clined to receive unless plaintiff would make an affidavit that the money tendered had not 
been borrowed, in whole or in part, elsewhere. Plaintiff refused to make this affidavit, and 
brought this action to secure a release of the mortgage, tendering in court the full amount of 
the indebtedness. Held, that plaintiff was entitled to the relief sought. Union Central L, Ins. 
Co. v. Champlin (1901), Okla. , 65 Pac. Rep. 836, 55 I,. R. A, 109. 

The court held that the stipulation limiting the right of payment was void. "The prin- 
ciple deducible from the authorities is that any stipulation, agreement or contract which for- 
bids the debtor from discharging his obligation by borrowing money, in whole or in part, 
except from the creditor, is subversive of the rights of the individual, injurious to the pub- 
lic at large, and is therefoxe void on the high ground of public policy." No cases were 
cited. 

Res Judicata— Operation Against a State.— A state statute provided for the appoint- 
ment of certain local officers by the governor, and the governor made the appointment. The 
city authorities, claiming to have the appointing power, appointed others. The state, by its 
attorney-general, sought to have the governor's appointees installed and the city's appointees 
ousted. The supreme court held the statute unconstitutional, and confirmed the title of the 
officers appointed by the local authorities. (State v. Moores, 55 Neb. 480, 76 N. W. 175, 41 1,, R. 
A. 624) . The question was raised again in a variety of forms until the court reversed the de- 
cision wherein it had held the statute unconstitutional. (Stale v. Kennedy, 60 Neb. 300, 83 N, 

W. 87; Redell v. Moores, 63 Neb. , 88 N. W. 243) . It was then sought to compel the governor 

to make appointments under the original act to supersede the local appointees. Held, that 
the first decision, confirming the title of the local appointees, although erroneous, was res 
adjudicata, State v. Savage (1902), Neb. , 90 N. W. Rep. 898. 

. The court held that the doctrine of res judicata operated against the state as against a pri- 
vate litigant, relying upon Holsworth v. O'Chander, 49 Neb. 42, 68 N. W. 334; O'Connell v. 
Chicago, etc. R. Co., 184 111. 308, 56N. E. 355; Peoples. Smith, 93 Cal. 445, 29 Pac. 64; McClerky 
v. State, 4 Tex. Civ. App. 322, 23 S. W. 518. "The right of the mayor's appointees to hold the 
offices," said the court, "was the thing adjudged in State v, Moores, and it is the only thing to 
be adjudged in this action. The decision in the MooreS Case is not law, but for the purpos es 
of this litigation it stands in place of the law. The governor may, of course, appoint, but, in 
the face of a plea of res judicata, we cannot put his appointees in possession of the offices. 
The court is held in bondage by its own error. * Slat pro rattone voluntas 1 is the-rule of deci- 
sion for this case." 

Sales — Consideration— Mutuality.— Defendant agreed to sell, and plaintiff ^agreed to 
buy, "all the oil t might require for its own use for a period of twelve months." Held, not 
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void for want of mutuality, Manhattan Oil Co. v. Richardson Lubricating Co., 51 C. C. A. 553! 
113 Fed. 923. 

This involves a point on which there is much conflict of authority. See Mechem on 
Sales, 3 263, 264 notes. The court distinguishes the promise of the plaintiff in this case from 
a promise to buy what one might desire, or a mere option to buy, in that the obligation upon 
the plaintiff was to not order oil from other sources. This finds support in the case of Na- 
tional Furnace Co. v. Keystone Mntz Co., 110 111. 427, where the contract was to furnish all the 
iron that appellee needed in its business during the ensuing year. The court held it not to be 
undum pactum, saying it was not to be presumed that appellee would continue its business and 
would need the iron which it was bound to buy from appellants. See also Wells v. Alexandre^ 
130 N. Y. 642, 29 N. E. 142, 15 t,. R. A. 218. But where one of the parties agrees to take only 
what he wants or desires, the contract lacks mutuality; for example, an agreement to take 
not to exceed ten thousand barrels of oil as the vendee desired, Oil Co. v. Kirk, 34 U. S. A« 
60, and so an agreement to supply plaintiff with all the iron wanted by him in his business. 
Bailey v. Austrian, 19 Minn. 535. 

Sales— Payment— Mistake.— B. was indebted to F., and being requested'by F. to pay, 
said he would get C. to furnish F. with a ton of coal to be applied upon his indebtedness. B. 
then told C. that F. wanted a ton of coal, without stating the arrangement made by him with 
F. C. sent the coal to F., thinking that F. was going to pay the customary price, and charg- 
ing the coal to him. F. received and used the coal, believing it was delivered as a payment 
upon B.'s indebtedness, and giving him credit for it. C. sued F. for the price of the coal. 

Held, that he could not recover. Concord Coal Co. v. Ferrin (1901.), — N. H. , 51 Atl. 

Rep. 283. 

To establish a contract not implied by law or created by estoppel, it must be shown that 
the minds of the parties met upon its terms. Clark v. Sanborn, 68 N. H. 411. The mere fact of 
benefit received, or the mere possession and use of property in absence ofprivity of contract, 
will not establish a legal duty of payment. Hills v. Snell, 104 Mass. 173, 6 Am. Rep. 216; 
Boston Ice Co. v. Potter, 123 Mass. 28, 25 Am. Rep. 9; Boulton v. Jones, 2 Hurl. & N. 564. 

Taxation— Lands Sold for Taxes— Action to Recover— Action was brought by a de- 
faulting taxpayer for the recovery of land sold for taxes after the expiration of two years 
from the date of sale. The statute provided that no action for the recovery of land sold for 
taxes should be maintained unless brought within two years from such sale. Held, that the 
time did not begin to run from the date of sale, but from the time the purchaser was put in 
possession by the sheriff. Gardner v. Reedy (1902), — S. Car. — , 40 S. E. Rep. 947. 

When the defaulting taxpayer remains in, possession after the tax sale, it is not compe- 
tent for the legislature to fix a time when the tax title will become conclusive against him t 
Groesbeck v. Seeley, 13 Mich. 329. And if the lands are vacant the statute will not begin to run 
until the owner of the tax title is put in possession. Wain v. Shearman, 8 S. & R. 356. But 
if ejectment is permitted in the case of vacant lands, the statute runs from the date of sale. 
Robb v. Bowen, 9 Fa. St. 71. An action to remove a cloud from title to land cast upon it by a 
tax sale is not within a statutory provision that no action shall be brought for the recovery 
of land sold for taxes after five years from the sale. Gabe v. Root, 93 Ind. 256. 



